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MVEMORANDUM OPI NI ON

CARLUZZO, Special Trial Judge: |In what is comonly referred
to as an affected itemnotice of deficiency, respondent
determ ned a section 6662(a)! accuracy-rel ated penalty of $8, 411

(amounts are rounded) with respect to petitioner’s 1991 Federal

1 Unless otherw se indicated, section references are to the

| nternal Revenue Code in effect for 1991, and Rule references are
to the Tax Court Rules of Practice and Procedure.
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i ncone tax. The issue for decision is whether the underpaynment
of tax required to be shown on petitioner’s 1991 Federal incone
tax return is due to negligence or intentional disregard of rules
or regqul ations.

Backgr ound

Sone of the facts have been stipulated and are so found. At
the tinme the petition was filed, petitioner resided in Athens,
Al abana.

A. Hoyt Part nershi ps

VWalter J. Hoyt Il (M. Hoyt) and sone nenbers of the Hoyt
famly (hereinafter collectively referred to as Hoyt) were in the
busi ness of organi zing and pronoting cattl e-breedi ng
partnerships. From 1971 through 1992, M. Hoyt organi zed and
operated as a general partner nearly 100 partnerships.?

On February 12, 2001, M. Hoyt was convicted in the U S
District Court for the District of Oregon of 1 count of
conspiracy to commt fraud, 31 counts of mail fraud, 3 counts of

bankruptcy fraud, and 17 counts of noney |aundering. See United

2 For a general description of the Hoyt organization and
its operation, see Bales v. Comm ssioner, T.C Meno. 1989-568;
see also River Gty Ranches #1, Ltd. v. Conmm ssioner, T.C Meno.
2003- 150, affd. in part, revd. in part and remanded 401 F. 3d 1136
(9th Cr. 2005); Mekulsia v. Conm ssioner, T.C Meno. 2003-138,
affd. 389 F.3d 601 (6th G r. 2004); Durham Farns #1, J.V. V.
Comm ssioner, T.C Menp. 2000-159, affd. 59 Fed. Appx. 952 (9th
Cir. 2003); and River Gty Ranches #4, J.V. v. Conmm ssioner, T.C
Mermo. 1999-209, affd. 23 Fed. Appx. 744 (9th Cr. 2001).
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States v. Barnes, No. CR 98-529-J004 (D. O. Feb. 12, 2001),

affd. sub nom United States v. Hoyt, 47 Fed. Appx. 834 (9th G

2002) .

B. Petitioner’'s Backgound and Hoyt | nvest nent

Petitioner holds a bachelor’s degree in nucl ear engineering
and a master’s degree in business adm nistration (MBA). As part
of his MBA curriculum petitioner took accounting and | awrel ated
cl asses. He has been enployed as a nechani cal design engi neer
for over 25 years and was so enpl oyed during 1991

Bef ore 1989, petitioner invested exclusively in stocks and
mut ual funds. He had no experience in cattle, ranching, or
farm ng, and he had never been a partner in a partnership.

In or around COctober 1989, petitioner was “making a | ot of
nmoney” and “looking for a way to defer taxes”, so he discussed
investing in a Hoyt partnership with a coworker, Gary Parker (M.
Parker). I n Novenber 1989, petitioner contacted a Hoyt partner
representative for additional information about various Hoyt
partnership investnent opportunities. The Hoyt partner
representative provided petitioner with pronotional naterials
assenbl ed by Hoyt that included panphlets,® newspaper articles,

trade articles, and the Court’s opinion in Bales v. Conmm ssioner,

% For exanmple, the pronotional materials stated, in part,
that investors could “earn 11. 3% tax free annually paid quarterly
in cash and 12.93% in tax savings” and that “incone from
operations is projected to be sheltered fromincone tax.”
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T.C. Menp. 1989-568.“ Petitioner also recalled seeing the
articles “The 1,000 I bs. Tax Shelter” and “Harvesting the Tax
Code” anong the Hoyt pronotional materials. Petitioner did not
consult an attorney or a tax professional with respect to the
information provided in the Hoyt pronotional naterials.

I n Novenber 1989, petitioner invested in the Hoyt
partnerships. Petitioner did not consult an attorney or a tax
prof essional at any tinme before making his Hoyt investnent.

Petitioner originally invested in Hoyt’ s Timeshares Breeding
Services (Tinmeshares) partnership.® Petitioner signed and
executed a Joint Venture Partnership Agreement for five units at
a total price of $17,500. Petitioner also executed, anong ot her
docunents, a Power of Attorney and a Certificate O Assunption O
Primary Liability. Petitioner did not have an attorney review
t hese docunents. Petitioner believed that his Hoyt investnent
was an “undi vi ded share of a herd.” At the tine of his
i nvestment, petitioner provided a check in the amunt of $17, 500

to M. Parker for “5 bull units”. WM. Parker retained a portion

4 At that tine, petitioner was aware that the Bal es opinion
applied only to the 1977 through 1979 taxabl e years.

5> Tineshares was started by the Hoyt organization in the
m d- 1980s. I n general, Tinmeshares arranged | eases of bulls
ostensi bly owned by the Tineshares cattl e-breedi ng partnerships
the Hoyt famly had organi zed and pronoted to nunerous investors.
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of petitioner’s investnent contribution, and the renmai nder was
remtted to Hoyt.

A year after petitioner’s initial investnment in Tineshares,
petitioner’s investnent was transferred by Hoyt to Durham
Shorthorn Breed Syndicate 1987-C (Durham.® Petitioner did not
sign or receive any partnership docunents from Hoyt, such as a
subscri pti on agreenent, power of attorney, or joint venture
partnership agreenment, with respect to Durham Petitioner was
not concerned that his investnment was transferred by Hoyt to a
di fferent partnership.’

At no time during his investnent was petitioner aware of the
nunber of cattle owned by Durham At no tinme did petitioner
request or review Durhamis tax returns or other partnership
records. The only financial information petitioner received from
Durham was a Schedule K-1, Partner’s Share of Inconme, Credits,
Deductions, Etc., issued for each taxable year 1989, 1990, and
1991. Petitioner had no “idea what the nunbers on the [Schedul €]

K-1 entailed.”

6 Durhamis simlar to the cattle-breeding partnership at
issue in the Court’s opinion in DurhamFarns #1, J. V. V.
Conm ssi oner, supra.

" For instance, one of petitioner’s tax returns listed his
Hoyt partnership investnent as Poison Creek. After an inquiry
W th Hoyt, petitioner was told that “it doesn’'t nmake any
difference. 1It’s all the sane.” Petitioner added that “It was
so convoluted that it was hard to figure out what was going on.”
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Before his Hoyt investnent, petitioner had al ways prepared
his own tax returns. As a Hoyt investor, petitioner chose to
have his tax returns prepared by Laguna Tax Service, a Hoyt
or gani zati on.

On April 15, 1990, petitioner filed a 1989 Federal incone
tax return and reported wage and busi ness inconme of $10, 898 and
$95, 674, respectively. Durhamissued petitioner a Schedule K-1
for the period endi ng Septenber 30, 1989, which reported $81, 440
as petitioner’s distributive share of Durhamis ordinary loss. On
a Schedul e E, Supplenmental Income and Loss, attached to his 1989
return, petitioner reported a partnership |oss of $81, 440.

During 1991, petitioner clainmed and received refunds of
$14, 607 and $16,998 for the taxable years 1987 and 1988,
respectively, as a result of carrying back the 1989 | oss from
Durhamto these prior taxable years.

In a notice of beginning of adm nistrative proceedi ng ( NBAP)
dated February 19, 1991, respondent notified petitioner that
Durhami s 1989 taxable year woul d be exam ned.

On April 29, 1991, petitioner filed a 1990 Federal incone
tax return which reported business inconme of $52,941. Dur ham
i ssued petitioner a Schedule K-1 for the period endi ng Septenber

30, 1990, which reported $175,560 as petitioner’s distributive
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share of Durhamis ordinary loss. Attached to the Schedul e K-1
was a Form 8271, Investor Reporting of Tax Shelter Registration
Nunber, which identified Durhamas a tax shelter. On a Schedul e
E attached to his 1990 return, petitioner reported a partnership
| oss of $175, 560.

During July 1991, petitioner traveled to Burns, Oregon, to
tour several Hoyt ranches. Petitioner did not review any Hoyt
records during his 4-day visit. During his visit to the Hoyt
ranches, petitioner saw “just a handful” of cattle. Petitioner
was unable to determ ne which cattle, if any, were specifically
owned by Dur ham

On February 3, 1992, respondent sent to petitioner an NBAP
which notified petitioner that Durham s 1990 taxabl e year was
under exam nation

On February 11, 1992, Revenue Agent Norm Johnson sent
petitioner a letter. The letter noted, in part, that in prior
correspondence sent by M. Hoyt in January 1992 to petitioner and
ot her Hoyt investors, “m sleading and/or inaccurate pren ses were
made which may directly affect you and your deci sion-making
process in filing your 1991 individual tax return.”® The revenue
agent’s letter further stated that if petitioner was confused by,

or questioned the accuracy of, the information provided by

8 M. Hoyt's letter to the Hoyt investors addressed
argunents with respect to material participation under sec. 469.
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respondent, then petitioner should “consider having an
i ndependent accountant or attorney reviewthis matter”.

On March 6, 1992, respondent sent to petitioner a letter
whi ch again infornmed petitioner that Durham was under exam nation
for the 1989 taxable year. The letter further stated that “any
adj ustnments proposed to this entity could have a tax effect to
your return”.

On May 15, 1992, petitioner filed his 1991 Federal incone
tax return and reported business incone and incone on Schedule F
Profit or Loss From Farm ng, of $54,347 and $51, 657,
respectively. Durhamissued petitioner a Schedule K-1 for the
peri od endi ng Septenber 30, 1991, which reported $94, 050 as
petitioner’s distributive share of the ordinary | oss from Durham
Attached to the Schedule K-1 was a Form 8271 which identified
Durham as a tax shelter. On a Schedule E attached to the 1991
return, petitioner reported a partnership |oss of $94, 050.
Petitioner also clainmed an individual retirenment account
deduction of $2,000 on his 1991 return which was related to his
Hoyt i nvestnent.

On May 1, 1995, respondent issued a notice of final
partnership adm ni strative adjustment (FPAA) to the tax matters
partner, as well as to petitioner, with respect to Durham s 1991
taxabl e year. The FPAA determ ned that Durham had failed to

substantiate many of its clainmed deductions. These deductions
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wer e subsequently disall owed partnership deductions which total ed
$3, 055,313. The petition filed at docket No. 7714-96 by the tax
matters partner in response to the FPAA issued to Durham for the
taxabl e year 1991 was untinely. Accordingly, the case was
di sm ssed, and by an assessnent nade in Septenber 1996,
respondent increased petitioner’s 1991 Federal incone tax
liability by $42,057. 1In a notice of deficiency dated Septenber
9, 1996, respondent determned that petitioner is liable for a
section 6662(a) accuracy-related penalty of $8,411 for 1991.°

Di scussi on

Respondent determ ned that petitioner is liable for the
accuracy-rel ated penalty under section 6662(a) because of
negli gence or disregard of rules or regul ati ons under section
6662(b)(1) or, in the alternative, a substantial understatenent
of incone tax under section 6662(b)(2). Respondent’s
determ nation with respect to the inposition of the section
6662(a) penalty is presunmed correct, and petitioner bears the
burden of proving that he is not liable for the accuracy-rel ated

penal ty under section 6662(a).' See Rule 142(a); Wlch v.

® Respondent concedes that a portion of the partnership
adjustnment is not subject to the accuracy-rel ated penalty.

10 Sec. 7491 is not applicable in this case because the
exam nation of petitioner’s 1991 return commenced before July 22,
1998, the effective date of sec. 7491.
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Hel vering, 290 U. S. 111, 115 (1933); Bixby v. Conm ssioner, 58

T.C. 757, 791 (1972).

Section 6662(a) inposes a penalty of 20 percent of the
portion of the underpaynent of tax attributable to the taxpayer’s
negl i gence, disregard of rules or regulations, or substanti al
under statenent of income tax. Sec. 6662(a), (b)(1) and (2).

Negl i gence is defined as the | ack of due care or failure to
do what a reasonable and ordinarily prudent person would do under

t he circunstances. Neely v. Commi ssioner, 85 T.C. 934, 947

(1985). Negligence includes any failure to nake a reasonabl e
attenpt to conply with the law. Sec. 6662(c); sec. 1.6662-
3(b)(1), Inconme Tax Regs. Section 1.6662-3(b)(1), |Incone Tax
Regs., provides that negligence is strongly indicated where “A
taxpayer fails to make a reasonable attenpt to ascertain the
correctness of a deduction, credit or exclusion on a return which
woul d seemto a reasonabl e and prudent person to be ‘too good to
be true’ under the circunstances”. “Di sregard” has been
descri bed as any carel ess, reckless, or intentional disregard.
Sec. 6662(c).

Section 6664(c) (1) provides that the penalty under section
6662(a) shall not apply to any portion of an underpaynment if
it is shown that there was reasonabl e cause for the taxpayer’s
position with respect to that portion and that the taxpayer acted

in good faith with respect to that portion. The determ nation of
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whet her a taxpayer acted with reasonable cause and in good fait
within the nmeani ng of section 6664(c)(1l) is nmade on a case-by-
case basis, taking into account all the pertinent facts and

circunstances. Sec. 1.6664-4(b)(1), Incone Tax Regs. The nost

h

inportant factor is the extent of the taxpayer’s effort to assess

his proper tax liability for the year. |d. Section 1.6664-

4(b) (1), Inconme Tax Regs., specifically provides: “C rcunstances

that may indicate reasonabl e cause and good faith include an
honest m sunderstanding of fact or law that is reasonable in
[ight of * * * the experience, know edge and education of the

taxpayer.” See Neely v. Conm ssioner, supra. Reliance by the

t axpayer on the advice of a qualified adviser will constitute
reasonabl e cause and good faith if, under all of the facts and
circunstances, the reliance by the taxpayer was reasonabl e and
the taxpayer acted in good faith. Sec. 1.6664-4(b)(1), Inconme

Tax Regs.

We consider “the reasonabl eness of the taxpayer’s actions

[ight of his experience and the nature of the investnent.”

Fawson v. Conm ssioner, T.C Meno. 2000-195; see also Henry

Schwartz Corp. v. Conmm ssioner, 60 T.C. 728, 740 (1973); Geene

v. Comm ssioner, T.C Meno. 1998-101, affd. w thout published

opinion 187 F.3d 629 (4th Gr. 1999); dassley v. Conmm Ssioner

T.C. Meno. 1996-206. Whether a taxpayer is negligent in claim

a tax deduction “depends upon both the legitinmcy of the

ng
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under |l ying investnment and due care in the claimng of the

deduction.” Sacks v. Conm ssioner, 82 F.3d 918, 920 (9th Cr.

1996), affg. T.C. Meno. 1994-217; G eene v. Comm SSioner, supra.

“When an i nvestnent has such obviously suspect tax clains as to
put a reasonabl e taxpayer under a duty of inquiry, a good faith
investigation of the underlying viability, financial structure,

and econom cs of the investnent is required.” Roberson v.

Comm ssioner, T.C Meno. 1996-335 (citing LaVerne v.

Comm ssi oner, 94 T.C. 637, 652-653 (1990), affd. w thout

publ i shed opinion 956 F.2d 274 (9th Cr. 1992), affd. w thout

publ i shed opi nion sub nom Cow es v. Conm ssioner, 949 F.2d 401

(10th Gr. 1991)), affd. w thout published opinion 142 F.3d 435
(6th Gr. 1998); Horn v. Commi ssioner, 90 T.C 908, 942 (1988).

Petitioner contends that he is not liable for the section
6662(a) accuracy-rel ated penalty because he had reasonabl e cause
to believe that his clainmed tax treatnment with respect to his
Hoyt investnent was proper. Petitioner specifically argues that
at the tinme he filed his 1991 return, he reasonably relied on the

Court’s opinion in Bales v. Conm ssioner, T.C Meno. 1989-568, as

substantial authority for the tax treatnent of the partnership

itens. !

1 We note that there is no explicit “substanti al
authority” exception to the sec. 6662(a) accuracy-related penalty
for negligence. Hillman v. Conm ssioner, T.C Meno. 1999-255
n.14 (citing Wieeler v. Comm ssioner, T.C Menp. 1999-56).
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Petitioner is a well-educated individual who holds an
under graduat e degree in nuclear engineering as well as an MBA
However, petitioner had no know edge with respect to cattle
busi nesses before his Hoyt investnment. Petitioner did not seek
prof essional |egal or tax advice before his Hoyt investnent.
| nstead, petitioner relied on Hoyt pronotional materials that
included articles titled “The 1,000 | bs. Tax Shelter” and
“Harvesting the Tax Code” and which stated that partnership
earnings fromvarious Hoyt partnerships were “tax free” and
“sheltered frominconme tax”.

Before filing his 1991 return petitioner received two
separate notices fromrespondent that Durham was under
exam nation for the taxable years 1989 and 1990. 1In a separate
letter, respondent specifically infornmed petitioner that the
exam nation of Durham “could have a tax effect to your return”
Petitioner also received a letter fromrespondent before filing
his 1991 return which stated that information which had been
previously sent to investors fromM. Hoyt was “m sl eadi ng and/ or
i naccurate” and that petitioner should “consider having an
i ndependent accountant or attorney review this matter”. Despite
these notices, petitioner did not make any inquiries with respect
to his Hoyt investnment or have his 1991 return prepared or

reviewed by an i ndependent tax professional.
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As a result of his Hoyt investnent, on his 1991 Federal
incone tax return petitioner clainmed a $94, 050 | oss from Dur ham
Petitioner had previously clainmed | osses from Durham of $81, 440
and $175,560, respectively, on his 1989 and 1990 returns.

However, petitioner’s sole cash contribution to Durham was
$17,500. Considering the size of petitioner’s investnment and the

di sproportionately |large | osses generated by the partnership,

further investigation was warranted. See Todaro v. Conm SSioner,
T.C. Meno. 1995-398. As previously stated, petitioner nmade no
such investigation. The fact that petitioner was able to claim
in 1991 alone a loss that was five tines his original investnent
was enough to have put petitioner on “‘notice that the investnent

was primarily for a tax purpose.’” Geene v. Conmm sSioner,

supra. The anmount of the | osses petitioner clained in 1991 and
prior years conpared to the anount of his Hoyt investnent created
a situation that was “too good to be true” within the neaning of
section 1.6662-3(b)(1)(ii), Incone Tax Regs.

Finally, petitioner’s reliance on Bales v. Conm Ssioner,

supra, is msplaced. Petitioner knew that the opinion generally
i nvol ved the taxable years 1977 through 1979. Petitioner also
knew that the Bales opinion did not deal with Durham his
specific Hoyt partnership investnent. While petitioner received
the opinion, there is no evidence that he personally relied upon

the opinion in taking the positions on his 1991 return. |nstead,
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the record reflects that petitioner relied on the representations
of the Hoyt organization with respect to his Hoyt investnent and
the preparation of his 1991 return. 12

The Bal es case involved different investors, different
partnerships, different taxable years, and different issues from
t hose underlying the present case. Additionally, this Court has
noted that by the 1980s the Hoyt organi zation’s cattle-
managenent and record-keepi ng practices changed dranmatically.

See Durham Farnms #1, J.V. v. Conmissioner, T.C. Menp. 2000-159,

affd. 59 Fed. Appx. 952 (9th Gir. 2003).

2 While petitioner refers to the fraud and deceit of M.
Hoyt with respect to his Hoyt partnership investnment, he does not
specifically argue that M. Hoyt’'s fraud is a reasonabl e cause
for his tax return positions. Nevertheless, we note that good
faith reliance on professional advice concerning tax | aws may be
a defense to the negligence penalty. United States v. Boyle, 469
U S. 241, 250-251 (1985). However, it is also well established
t hat taxpayers generally cannot “reasonably rely” on the
pr of essi onal advice of a tax shelter pronoter. See ol dman v.
Conmm ssioner, 39 F.3d 402, 408 (2d Cr. 1994), affg. T.C. Meno.
1993-480; Neonatol ogy Associates, P.A. v. Conm ssioner, 115 T.C
43, 98 (2000) (“Reliance may be unreasonable when it is placed
upon insiders, pronoters, or their offering materials, or when
the person relied upon has an inherent conflict of interest that
t he taxpayer knew or shoul d have known about.”), affd. 299 F.3d
221 (3d Gr. 2002); Marine v. Conmi ssioner, 92 T.C. 958, 992-993
(1989), affd. wi thout published opinion 921 F.2d 280 (9th Cr
1991). Such reliance is especially unreasonabl e when the advice
woul d seemto a reasonable person to be “*too good to be true'”
Pasternak v. Conm ssioner, 990 F.2d 893, 903 (6th G r. 1993),
af fg. Donahue v. Conm ssioner, T.C Meno. 1991-181; Elliott v.
Commi ssioner, 90 T.C 960, 974 (1988), affd. w thout published
opinion 899 F.2d 18 (9th Cr. 1990). Nevertheless, we note that
for the reasons di scussed above, including petitioner’s failure
to make any independent inquiry or investigation into the Hoyt
partnerships, any reliance by petitioner on the Hoyt organization
or its representatives was objectively unreasonabl e.
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As we noted in Hansen v. Commi ssioner, T.C Mno. 2004-269:

adopting [petitioner’s] position would inply that

t axpayers shoul d have been given carte blanche to
invest in partnerships pronoted by M. Hoyt, nerely
because M. Hoyt had previously engaged in activities
whi ch wi t hst ood one type of challenge by the

Comm ssioner, no matter howillegitimte the

part nershi ps had becone or how unreasonabl e the

t axpayers were in making investnents therein and
claimng the tax benefits that M. Hoyt prom sed would
ensue.

Consequently, we reject petitioner’s claimthat at the tinme he

filed his 1991 return, Bales v. Conmnissioner, T.C. Menp. 1989-

568, provided support for the positions taken on that return with
respect to his Hoyt investnent.

We find that petitioner has failed to show that he was not
negligent with respect to the underpaynent for the taxable year
at issue. W further find that petitioner has failed to show
that he acted with reasonabl e cause, or in good faith, with
respect to such underpaynent. Accordingly, we find that
petitioner has failed to establish that he is not liable for the
accuracy-rel ated penalty under section 6662(a) for the taxable

year at issue.?®3

13 We have found that petitioner is liable for the taxable
year at issue for the accuracy-rel ated penalty under sec. 6662(a)
because of negligence or disregard of rules or regul ations under
sec. 6662(b)(1). In light of that finding, we need not address
respondent’s alternative argunent that petitioner is |liable for
the taxable year at issue for the accuracy-rel ated penalty under
sec. 6662(a) because of a substantial understatenent of incone
tax under sec. 6662(b)(2).



To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




